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70 West Madison Street

Chicago, Illinois 60602-4207 -

Re:  Lindsay Light IT 245 E. Ohio
Lindsay Light II Site 05YT OU 6
Chicago, IL

Dear Mr. Carey:

Enclosed is a proposed Administrative Settlement Agreement and Order on Consent
(“Settlement Agreement” or "ASAOC"), pursuant to Section 106 of the Comprehensive
Environmental Response, Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §9606, by
which your client would agree to undertake the removal actions determined by the United States
Environmental Protection Agency ("U.S. EPA") to be necessary at the Lindsay Light II 05YT
Site, Operable Unit 6 in Chicago, Illinois. In addition, by signing the Settlement Agreement
your client agrees to reimburse the United States for its past costs associated with this Operable
Unit and the costs of overseeing the removal actions performed under this ASAOC. While the
enclosed has not been approved by the official having the legal authority to bind the U.S. EPA, if
your client executes the document, the undersigned and the On-Scene Coordinator for this Site
will recommend that the Agency enter the ASAOC in its present form.

If your client wishes to settle this matter on the terms contained in the enclosed ASAOC, please
have it executed by a duly authorized agent, and returned to me by no later than Monday,
September 7, 2008. If you have any questions or concerns, please call me immediately. If your
client is unwilling to enter into the Settlement Agreement as written, we would appreciate being
so advised without delay. Thank you for your cooperation in achieving this settlement. We look

forward to the cleanup of this property.

Sincerely,

/i //4/’/\

Mary L. Fulghtim
Associate Regional Counsel

Enclosure

Recycled/Recyclable « Srinted with Vegetanle Oi Based Inks on 100% Recycied Paper (50% Postconsumer)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 5

IN THE MATTER OF: ADMINISTRATIVE SETTLEMENT

AGREEMENT AND ORDER ON

CONSENT FOR REMOVAL ACTION
Lindsay Light 0 05YT
Operable Unit 6
245 East Ohio Docket No.
Chicago, Hlinois

Proceeding Under Sections 104, 106(a), 107
Respoodent: and 122 of the Comprehensive

! Response, Comp

Fairbanks D Associates, LLC and Liability Act, as amended,

42 U.S.C. §§ 9604, 9606(a), 9607 and 9622
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[ JURISDICTION AND GENERAL PROVISIONS

1. This Admmistrati Agr and Order on Conscat (“Settiement
Agreement”) is entered into anummly by the Umled States Environmental Protection Agency
("U.S. EPA™) and Respondent. This provides for the p of
removal actions by Respondent and the reimb of certain resp. l:nsts incurred by the

Upited States at or in connection with the property designated Lindsay Light 05YT Oparable Unit
(“OU™) 6. located at 245 East Ohio Street, Chicago, Illinois, which is bounded by an existing
building on the west, Grand Avenue on the south, East Ohio Street on the north, and North

Fairbanks Court on the cast and for the purp of the Agr is referred 1o as the
“Site”

2. This Scttlement Agreement is issued under the authority vested in the President of the
United States by Sections 104, 106(a), 107, and 122 of the Comprebeasive Environmental
Response Compensarion, and Liability Act of 1980, 42 U.S.C. §§ 9604, 9606(a), 9607 and 9622,
as amended (“CERC_A"). This authority has been delegated to the Administrator of the U.S.
EPA by Exccutive Order No. 12580, January 23, 1987, 52 Federal Register 2923, and further
delegaicd to the Regional Administrators by U.S. EPA Delegation Nos. 14-14-A, 14-14-C and
14-4-D and to the Director, Superfund Division, Region 5 by Regional Delegation Nos. 14-14-A,
14-14-C and 14-14-C,

3, U.S. EPA bas notificd the State of Nlinois (*State™) of this action pursuant to Section
106(a) of CERCLA, 42 U.S.C. §9606(a).

4. U.S. EPA and Respond: ize that this ‘, has been
negoual.ed in good fa th and that the actions ken by R d d: with this
Agr tdo oot itute an ission of any hab‘hty Rﬁpondcm does not
admit, and m.\ms the right to in any other than dings to
1 or enforce this Sett] Agr the vnlnduy of the findings of fnc?s conclusnons

of law, and determinations in Sections IV and V of this
agrees to comply with and be bound by the terms of this Settlement Agmcmcm nnd fun.hcr
agrees not to contest “he basis or validity of this Settlement Agreement or its terms.

0. PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon U.S. EPA and upon
Respondent apd its successors and assigns. Any change in ownership or corporate status of the
Respondent includiny, but not limited 1o, any transfer of assets or real or personal property shall
not alter the Respond:=nt’s ibilities under this Setil Agreement.
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6. Respondent is jointly and y liable for carrying out all activities required by this
Scttlement Agreement.

7. Respondent shall ensure that i nls b and rep
comply with this Sett) Agr ;pondent shall be responsible for any

with this Settlement Ag‘ecmcnl.
UL DEFINITIONS
8. Unless otherwise expressly provided herein, terms used in this Settlement A grecment

which are defined in CERCLA or in regulstions promulgated under CERCLA shall have the
meaning assigned to ﬂmn in CERCLA or in such regulations. Whenever terms lisied below are

used in this Settl Agr or in the appendices attached hereto and incorporated
the following itions shall apply:
a. “CERCLA" shall mean the C heasi IR

Compensuuon, md Liability Act of 1980, as nmcnded. 42U.S.C. §§ 9601, &r uq

b. “D’Ancona Trust™ shall mean Alfred E. D’ Ancona and Lawrence R. Levin,
Trustees of the Alfred E. D" Ancona Il Trust, Under the Will of Heary R. Levy and Alfred E.
D’Ancona If and Terri R. D"Ancona, Trustees of the H. Richard D'Ancona Children’s Trust,
Dated June 3, 1994.

¢. “Effective Date™ shall be the effective date of this Settl Agr as
provided in Section XXX

d. “Future Response Costs” shall mean all costs, including direct and indirect
costs, that the United States incurs in reviewing or developing plans, reports and other itcms
P tto this Settl Agr t, verifying the Work, or otherwise implementing,
or ing this Settl Agr on or afier the Effective Date. Future
Response Cosis shall :lso include all costs, including direct and indirect costs, incurred prior to
the Effective Date, but paid afier that date and all costs, including direct and indirect costs, paid
by the United States in connection with the Site between December 31, 2007 and the Effective

Date.

¢. “Interest” shall mean intcrest at the rate specified for interest on i of
the U.S. EPA Hazardous Sub: Superfund ished by 26 U.S.C. § 9507, compounded
annually on Oclober 1 of cach year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of ipterest shall be the rate in cffect at the time the interest accrues. The rate of interest is subject
to change on October 1 of cach year.
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f. “National Contingency Plan™ or “NCP" shall mean the National Qil and
o RethtinnCeont: R ontad ..
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q. “‘Waste Material™ shall mean 1) any “hazardous substance” under Section
HOHAHr OFCEREEA42-H-9:€~ 49601142y p or e Seeto

CERCLA, 42 US.C. § 9605, codified at 40 C.F.R. i’m 300, nndrany amendments thereto.

g “Parties” shall mean U.S. EPA and Respondent.

h. “Past Response Costs™ shall mean all costs, including, but not limited to, direct
and indirect costs, that the United States paid at or in connection with the Site from July 1, 2006
through December 31, 2007.

i. “RCRA" shall mean the Solid Waste Disposal Act, as amended,
42 U.S.C. §§ 6901, et seq. (also known as the Resource Conservation and Recovery Act).

j- “Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States has paid or will pay at or in connection with the Site,

luding such costs expepded in reviewing or developing plans, reports and otber items pursuant
to this Settlement Agreernent, verifying the Work, or otherwise implementing, overseeing, or
forcing this Settl A in ion with the Site.

k. “Respondent” shall mean Fairbanks D« p A i LIC, s
Delaware limited liability corporation and its successors and assigns.

1. “Settlement Agreement” shall mean this Administrative Settl Agr
and Order on Consent and all appendices attached bereto (listed in Section XXX
Severability/Integration/Appendices). In the event of conflict between this Settlement
A and any appendix, this Settl Agn shall control.

m. “Site” shall mean the Lindsay Light f, Operable Unit 6 located at 245 East
Ohio Street, Chicago, Cook County, [linois and depicted generally on the map attached as
Appendix A.

n. “Stale” shall mean the State of Dlinois.
0. *“Uninvestigated or Unremediated Area” shail mean any portion of the Site

which is not radiologically surveyed in d: with the Work Plan or any portion of the site
where any known contamination will remain after completion of the Work.

p. “U.S. EPA™ shall mean the United States Environmental Protection Agency
and any successor departments or. agencies of the United States.
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d. On Junc 6, 1996, U.S. EPA issued a Unilateral Administrative Order, Docket No. V-
W-96-353 (“Lindsay Light UAO™) to the owner of 316 E. Dlinois and also to Kerr-McGee
Chemical Corporation (succeeded by Tronox LLC) (“Tronox™). The Lindsay Light UAO was
amended in 2000 to include property on North Columbus Drive directly across the street from
316 E. NMinois. U.S. EPA since has identified eleven (11) additional removal action operable
units associated with the Lindsay Light II facility and, to date, pursuant to U.S. EPA orders,
approximately 50,000 cubic yards of thori i material iated with the Lindsay
Light I facility have been removed from the Streeterville arca.

¢. The Site is located at 245 East Ohio Sireet which is the southwest corner of East Ohio
Street and North Fairbanks Court in Chicago, fllinois. It is approximately one city block east of
316 East Illinois Street, the Lindsay Light Il removal site. The Site historically has been operated
as a gas station, and later as an asphalt-covered parkipg lot, including a small hot-dog stand and
two (2) large commervcial billboards.

f. By letter dated July 31, 2000, U.S. EPA informed representatives of the D’ Ancona
Trust that U.S. EPA was investigating the disposal of radioactive matcrials from Lindsay Light in
the area, and further requesting access to the Site to perform & walkover radiological survey to
i igate the Site. R ives of the D’ Ancona Trust granted permission to U.S. EPA to
perform the walkover survey.

g. U.S. EPA conducted a walkover survey of the Site on September 28 and 29, 2000,
U.S. EPA provided the results of the walkover survey to the D Ancona Trust representatives by
letter dated December 1, 2000. U.S. EPA's letter stated, in part, that while the walkover survey
indicated that radioactive material was preseot under the asphalt in one (1) area, and possibly
present under two (2) other areas, the radioactive material did not posc an imminent health
hazard as long as the material remained shiclded by the asphalt surface covering.

h. Following the U.S. EPA’s walkover radiological survey, and as part of historic due
diligence efforts, Respondent and the D’ Ancona Trust hired consultants to perform two (2)
radiological surveys of the Site. The results of these studies confirmed that the presence of
thorjum inati ding the established cleanup level and were provided 1o U.S. EPA

i. As of the Effective Datc, the asphalt surface has remnained in place.
j. Respondent plans to initiate excavation and construction at the Site in 2008.
k. Subsurface thorium inati ding the ished cleanup level has been

identified at the Site. Respondent intends to identify and remove radioactively contaminated soil
from the entire Site in accordance with the Work Plan.

101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste™ under Section 1004(27) of
RCRA, 42 US.C. § 6903(27); and 4) any “hazardous material” under Section 3.125 of the
Tlinois Environmental Protection Act, 415 ILCS 5/3.125 (2002).

1. “Work™ shall mean all activities the Respondent is required to perform under
this Settlement Agreement.

s. “Work Plan” shall mean the U.S. EPA-approved work plan including schedule
described in Section VIII Work to be Performed and which is attached at Appendix B.
TV. FINDINGS OF FACT

9. Based on available infc ion, including the Admini: ive Record in this matter,
U.S. EPA hereby finds that:

a. Beginning in 1904, the Lindsay Light Company (“Lindsay Light™) manufactured gas
lights and gas mantles containing radioactive thorium at several locations in the Streeterville
neighborhood of Chicago, Tlinois. The production of thorium resulted in “mill tailings,” a sandy
waste containing radioactive thorium that was used as fill material in the Streeterville arca,

U.S. EPA has not identified any records of Lindsay Light's thorium mitl tailing disposal practices
in Chicago. In the City of Chicago, where the soil generally is covered by pavement, sidewalks,
buildings, and fill material, it is difficult for radiation detection instruments to confirm the
presence or absence of buried thorium contamination until soils are exposed.

b. Lindsay Light corperate records indicate that by September 1936, Lindsay Light
completed moving its ore p ing and ing operations to the City of West Chicago
and discontinued its Streeterville operations. After maving to West Chicago, Lindsay Light and
its successors continued to produce thorium as well as other radioactive materials. In West
Chicago and nearby areas, the radioactive thorium mill tailings were used as fill material,
dispersed by wind, and subject to runoff. U.S. EPA determined that the thorium presented a
threat to human health and designated four West Chicago arcas as separate sites on the National
Priorities List of Superfund Sites. Over 670 residential area properties, a 100-acre park, a sewage
treatment plant, and nearly 8 miles of creek and river have been or are being addressed by
U.S. EPA-ordered removal actions at the West Chicago facility.

c. In 1994, after buried thorium was discovered at 316 E. Itlinois, Chicago, Hlinois, &
former location of Lindsay Light’s ore processing plant, U.S. EPA designated 316 E. linois as
the “Lindsay Light IT" removal site.
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L. Respondent performed Phase | and Phase I Environmental Site Asscssments at the
Site,

m. R dent has participated in ings with U.S. EPA regarding the Work Plan.

n. On Friday, May 23, 2008, Respondent purchased the Site from the D’ Ancona Trust.

0. On August 4, 2005 U.S. EPA notified Tronox that pursuant to CERCLA and the
Lindsay Light UAO, that Tronox was a potentially responsible party at the Site,

p- Respondent is of the view that it has qualified as a Bona Fide Prospective Purchaser of
the Site in accordance with Section 101(40) of CERCLA, 42 U.S.C. § 9601(40).

V. CONCLUSIONS OF LAW AND DETERMINATIONS

10. Based on the Findings of Fact set forth above, and the Administrative Record
supporting this removal action, U.S. EPA has determined that:

a. The Site is a part of a “facility” as defined by Section 101(9) of CERCLA,
42 US.C. § 9601(9).

b. The contamination found at the Lindsay Light II facility, as identified in the
Findings of Fact above, includes a “hazardous substance” as defined by Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14).

c. Respondent is 2 “person™ as defined by Section 101(21) of CERCLA,
42U.8.C. §9601(21).

d. Respondent is the current owner or operator of the Site as defined by Section
101(20) of CERCLA, 42 U.S.C. § 9601(20), and within the meaning of Section 107(aX1) of
CERCLA, 42 U.5.C. § 9607(a)(1), and is jointly and y liable for perfc of resp
action and for response costs incurred and to be incurred at the Site.

. Upon exposure of or intrusion into soils beneath the asphalt covering at the
Site, Respondent is the “owner” and/or “operator” of the facility at the time of disposal of
bazardous substances at the facility, as defined by Section 101(20) of CERCLA, 42 US.C. §
9601(20), and within the meaning of Section 107(a)}{2) of CERCLA, 42 U.S.C. § 9607(a)}2).
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{. The conditions described in tbe Findings of Fact above constitute an actual or
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administration of ai} actions by Respondent required by this Settlement Agreement. To the

TS T T YU ST O U TRty e T efired

by Sections 101(22) and 101(8) of CERCLA, 42 U.S.C. §§9601(22) and 9601(8).

8. The removal actiou and any institutional control required by this Settlement
Agreement are necessary to protect the public health, welfare, or the environment,
42 U.S.C. § 9604(a'(1), are in the public interest, 42 U.S.C. § 9622(s), consistent with the NCP,
and, if carricd out in compliance with the terms of this Seftlement Agreement, will be done
properly and promptly by the Respondent.

SETTLEME| GREEMENT

11. Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations, and
the Administrative Record for this Site, it is hereby Ordered and Agreed that Respondent shall
comply with all provisions of this Settlement Agreement, mclud.lng, but pot limited to, all
Appendices to this Agr and all d P d by into this

Setilement Agreement.

VIL. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,
AND ON-SCENE COORDINATOR

12. Respordent has retained one (1) or more contractors to perform the Work and has
notified U.S. EPA of the name(s) and qualifications of such ). Respondent shall also
notify U.S. EPA of the name(s) and qualification(s) of any other contractor(s) or subcontractor(s)
retained to perform the Work following the Effective Date at least 5 business days prior to
commenccmenl of xhcu rupecuve aontncl duties in furtherance of the Work. U.S. EPA has
Eli Port of RSS! Inc. U.S. EPA retains the nghl

m dxsapymvc ofan) or all of the md/or b retained by Respond

U.S. EPA disapp of a selected pondent shall retain a different contractor and
shall notify U S EP.\ of that ’s name and quali ions within three (3) business days

of U.S. EPA’s disapp I. The must de i with ANSVASQC E-4-

1994, “Specifications and G\udclmu for Quality Systems for Envu-onmennl Data Collection and
Environmental Technology Programs” (American National Standard, January 5, 1995), by

ing a copy ol l.he posed *s Quality M. Plan (“QMP"). The QMP
should be prep with “EPA Requt for Quality Management Plans
(QA/R- 2)" (EPA’Z«)/BO 1/002), or equivalent documentation as required by U.S. EPA.

13. Respondent has designated, and U.S. EPA approved, Bruce Clegg of Conestoga-
Rovers & Associates (“CRA™) as the Project Coordinator who shall be responsible for
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clIf i is di d withip the si rights-of-ways surrounding
the Site or i the utility corridors excavated or intruded upon, radiologically survey and sample as
necessary o the existing curb line(s) surrounding three sides of the site and, remove thorium-

conummuled soil to 7.1 plcoC\mu per gram (pCi/g) total radium (Ra-226 + Ra-228) inchuding
and, at a mi 40 C.F.R §192, if deemned necessary.

d_ If any portion of the Site is not radiologically surveyed in accordance with the
Work Plan due to interfercnce by existing utilities or infrastructure or if any known
contamipation will remain after completion of the Work due o interfarence by existing utilities
or infrastructure then Respondent shall identify and depict all locations at the Site that were not
diologically survey=d in d: with the Work Plan or where any known coplamination
will remain after completion of the Work and shall implement U.S. EPA-approved deed
restrictions or other 11.S. EPA-approved institutional controls pertaining to the Site.

e. Respondent has advised U.S. EPA that it has entered into a separate agreement
with Tronox (“Tronox Agreement™) in whick Tropox bas agreed to be the owner of thorium-
coptaminated soils, debris, and material screcned for removal from the Site. Respondent also bas
advised U.S. EPA that the Tronox Agreement makes Tronox responsible for the proper
manifesting, transporuation, and off-Site disposal at EnergySolution’s Clive Utah facility, the
thorium-contaminated soils, debris and material screcned for removal from the Site. U.S. EPA
can not enforce the T-onox Disposal Agreement, however, and, therefore, Respondent is
responsible for comp!iance with Paragraph 16(b).

17. Work Plan and Implementation. Respondent shall implement the Work Plan,
attached as Appendix B, which has been approved in writing by U.S. EPA. Respondent shall
provide U.S. EPA with five (5) busincss days advance notice of the implementation of the Work
Plan. The Work Plan shall be performed in accordance with the schedule approved by U.S. EPA.
The Work Plan, the s-hedule contained therein, and any subscquent modlﬁcmons shall be
incorporated into and become fully enft ble under this Settl Agr

18. Health and Safety Plan Respondent has submitted, as Appendix G to the Work Plag,
for U.S. EPA review and comment, a plan that ensures the protection of the public health and
safety during performance of Work under this Settlement Agreement. The Health and Safery
was be prepared cons stent with U.S. EPA’s Standard Operating Safety Guide (PUB 9285.1-03.
PB 92-963414, June 992). In addition, the plan shall comply with all currently applicable
Occupational Safety end Health Administration (“*OSHA”) lations found at 29 C.F.R. Part
1910 If U.S. EPA determines that it is appropriate, the plan shall also include contingency

! R dept shall incorp all changes to the plan recommended by U.S. EPA and
shall uupl:mzul the Fealth and Safety Plan during the pendency of the removal action.

ErenesTeXenry oRrrofere

during Site work. U.S. EPA retains the right to disapp of any sub i d Project
Coordinator. i Respondent changes the Project Coordinator, and U.S. EPA dlsnppruves of the
change, Respondent shall retain a different Project Coordinator and shall notify U.S. EPA of that

person’s pame, address, telepk number and quali ions within four (4) business days
following U.S. EPA’s disapp 1. Receipt by R dent’s Project Coordi; of any notice
or communication from U.S. EPA relating to this Settl Agr shall itute receipt
by Respondent.

14. U.S. EPA has designaied Verneta Simon of the Emergency Response Branch,
Region 5, as its On-Scene Coordinator (* ‘OSC") Except as otherwise provided in this Settlement
Agreement, Respondent shall direct all i quired by !.hls i A to the
0OSC in accordance with XXTII (Notices and Submissions). R is d to make
submissions to U.S. EPA on recyvled paper (which includes ngmﬁcant post consumer waste
paper content where possible) and using two-sided copics.

15. U.S. EPA and Respondent shall have the right, subject to Paragraph 12, to change
their respective designated OSC or Project Coordinator. U.S. EPA shall notify the Respondent,
and the Respondent shall notify U.S. EPA, as carly as possible before such a change is made, but
i Do casc less than twenty-four (24) hours before such a change. The initial notification may be
made orally but it shall be promptly followed by a written notice.

ViIl. WORK TO BE PERFORMED

16. Respondent shall implement the removal actions required by the approved Work
Plan which is attached as Appendix B and perform, a1 a minimum, the following removal
activities in accordance with the Work Plan:

a. Based upon soil results, remove, transport and dispose of wastes or
contaminants at 8 RCRA/CERCLA approved disposal facility in accordance with the U.S. EPA
off-site rule or otherwise manage in accordance with federal, state and local environmental
regulatioas.

b. Remove radioactive wastes or i ing 7.1 picoCuries per
gram (pCi/g) total radium (Ra-226 + Ra-228), including backg'mmd, cleanup criterion and
transport to and dispose of at the EnergySoluti Inc. (“EnergySol "), a disposal facility in

Clive, Utah licensed to accept radiological Waste Material from the Site in accordance with the
U.S. EPA off-site rule.
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19. Quality Assurance and Sampling.

8. All sampling and analyses performed p 1o this Sett} A
shall conform to U.S. EPA direction, approval, snd guidance regarding sampling, quality
assurance/quality control (* ‘QA/QC“) data validation, and chain of custody procedures.
Respondent shall follow, as approp , “Quality A '‘Quality Control Guidance for
Removal Activities: Snmplmg QA/QC Plan and Data Validation Procedures” (OSWER
Directive No. 9360.4-01, April 1, 1990), as guidance for QA/QC and sampling. Respondent

shall only use lab ies that have a d Quality System that compiies with
ANSVASQC E~4 2004, ‘Speclﬁuuons and Guidelines for Quality Systems for Environmental
Data C, ion and E 1 T logy Programs” (American National Standard
January 5, 1995), and “EPA Requi for Quality N Plans (QA/R-2)

(EPA/240/B-01/002, March 2001, Reissued May 2006),” or equivalent documentation as
delmmned by U.S. EPA. U.S. EPA may consider laboratorics accredited under the National

] Lab YA ditation Program (“NELAP") as meeting the Quality System
requirements.

b. Upon request by U.S. EPA, Respondent shall have such a laboratory analyze
samples submitted by U.S. EPA for QA monitoring. Respondent shall provide to U.S. EPA the
QA/QC p d foll d by all ling teams and lab ies performing data collection
and/or apalysis.

¢. Upon request by U.S. EPA, Respondent shall allow U.S. EPA or its authorized
representatives to take split and/or duplicate samples. Respondent shall notify U.S. EPA not less
than 3 business days in advance of any sample collection activity, unless shorter notice is agreed
to by U.S. EPA. U.S. EPA shall bave the right to take any additional samples that U.S. EPA
deems necessary. Upon request, U.S. EPA shall allow Respoudent to take split or dupli
samples of any samples it takes as part of its ight of Respondent’s impl ion of the
Work.

20. Reporting.

2. Respondent shall submit a written progress report to U.S. EPA concerning
actions undertaken pursuant to this Settlement Agreement evcry 30th day after the date of the
commencement of Work, until ination of this Setti; upless otherwisc
directed in writing by the OSC. These reponts shall describe all signifi devel during
the preceding period, including the actions performed and any problems encouniered, analytical
data received during the reporting period, and the developments anticipated during the next
reporting period, including a schedule of actions 10 be performed, anticipated problems, and
planned resolutions of past or anticipated problems.
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b. Rapondml slull sub-mn three (3) copies of all phms repons or m.her
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22. Off-Site Shipments.

plen—Bponrequest
by U.S. EPA, Rcspondmt shall submit such docurnents in clcctmmc form.

c. Following R dent’s isition of the Site, Respondent shall prior to the
conveyance of any mlaesl in real property at the Site (excluding condominium units or parking
spaces), give writlen notice to the transferec that the property is subject to this Settlement
Agreement and writien notice 1o U.S. EPA of the transfer or conveyance, including the name and
address of the transferee. Respondent also agrees to require that its successors comply with the
immediately preceding sentence and Sections IX (Site Access), X (Deed Restriction/Institutional
Control Document) and X1 (Access to Information).

21. Final Report. Within sm’y (60) (zlendar days after completion of all Work required

by Sectios VIII of this Settl ;pondent shall submit for U.S. EPA review a
fioal report summarizing the acucms taken to comply with this Settlement Agreement. The final
report shall conform, at a mini with the requi set forth in Section 300.165 of the

NCP entitled *OSC Reports™ and with the guidance set forth in “Superfund Removal Procedures:
Removal Response Reporting — POLREPS and OSC Reports” (OSWER Directive No. 9360.3-
03, June 1, 1994). The final report shall include a good faith estimnate of total direct costs or a
statement of actual costs incurred in plying with the Sett A a listing of
quantities and types of materials removed ofI-Site or handled on-Site, a discussion of removal
and disposal options considered for those materials, a listing of the ultimate destination(s) of
those ials, a p ion of the analytical results of all samplmg and analyses performed,
and ying appendi ining all relevant d: during the
removal ncnou (e.g., manifests, invoices, bllls, contracts, and permits). The final report shall also
include the following certification signed by a person who supervised or dirccied the preparation
of that report:

*Under penalty of law, | certify that 10 the best of my knowledge, after appropriate
inquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate, and compiete. 1 am aware that there arc significant peualtics for

false inf ion, including the possibility of fine and imprisonment for knowing
violations.”
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IX. SITE ACCESS

23. Rupondcnl shall, cammencmg on the Effective Date, provide U.S. EPA, the State,
and their rop with access at all reasonable times to the Site, or

such other property, for Lhe purpose of conducting any activity related to this Settlement
Agreement.

24. Where any action under this Settlement Agxecmcnl is to be performed in areas owned
byorinp ion of other than Respond dent shall use its best efforts to
obtain all necessary access agreements within ten (10) business days afier the Effective Date, or
as otherwise specified in writing by the OSC. Respondent shall immediately notify U.S. EPA if
afier using its best efforts it is unable to obtain such agr For purp of this Paragraph
“best efforts” includes the payment of reasonable sums of moncy in consideration of access.
Respondent shall describe ip writing its efforts to obtain access. U.S. EPA may thep assist
Respondent in gaining access, to the extent necessary w effectuate the response actions described
herein, using such means as U.S. EPA deems appropriate. Respondent shall reimburse U.S. EPA
for all costs and attorney’s fees incurred by the United States in obtaining such access, in
accordance with the procedures in Section XVI (Payment of Response Costs).

25. i ding any provision of this Settl A U.S. EPA and the State
retain all of their access ities and rights, includi fc horitics related thercto,
under CERCLA, RCRA, and any other applicable statutes or regulations.

X. DEED RESTRICTION/INSTITUTIONAL CONTROL DOCUMENTY

26. Post-Removal Site Control. Consistent with Section 300.415(/) of the NCP and
OSWER Directive No. 9360.2-02, upon completion of all Work required by Section VIII of this
Settlement Agreement or if any known thorium contamination exceeding total radium of 7.1
pCvg will remain after completion of the Work then:

4. In accordance with the Work Plan, Respondent shall submit to U.S. EPA a mep
of the Uninvestigated or Unremediated Area, and

b. IfR dent, its P ives and agents disturb, expose or
intrude upon the soils in Lhe Uni: igated or Ul diated area, then Respondent, their
coatractors, rq:mu:txhvcs lnd lgCIJLS shall notify U.S. EPA both by telephone and in wnung of
pians to work in the Uni gated or Us diated Area at least ty-two (72) hours prior

to (but no more than twenty-one (21) calendar days in advance of) commencing such activities.
If material containing total radium in excess of 7.1 pCi/g is identified, the Respondent shall

a, Radicactive Waste Material. Respondent has advised U.S. EPA that
Tronox LLC, successor to Kerr-McGee Chemical LLC, has agreed in writing to transport
radioactive waste material to EnergySolutions, a disposal facility in Clive, Utah licensed to
accept radioactive Waste Material from the Site. Prior to the initial shipment of radioactive
Waste Materizl originating from the Site, Respondent shall provide or verify that Tmnox
provides writien notification of such shij to the appropriate Utah state envil
official and to the OSC.

i. Respondent shall include i the written potification the following
information: 1) the name and location of the facility to which the Waste Material is to be
shipped; 2) the type and quantity of the Waste Material to be shipped; 3) the cxpected schedule
for the shipment of the Waste Material; and 4) the method of transportation. Respondent shall
notify the state in which the planned receiving facility is located of major changes in the
shipment plan, such as a decision to ship the Waste Material to another facility.

b. Other Waste Material. If Respond, any hazard b that
are not radioactively conummstrd in the course of conductmg the Work, then before shlppmg
any such di ively d b or from
the Site m an oﬂ‘ site location, Respondcm shall obtaip U.S. EPA s certification that the

g facility is op i with the requi of CERCLA
Section 121(d)(3), 42 U. S C. § 9621(d)(3) md 40 C.F.R. § 300.440. Respondent shali only send
or from the Site to an ofF-site facility that
plies with the req of the statutory provision and lation cited in the preceding
scotence.
i. Prior to the initial ship of dioactively i Waste
Mawml originating from the Site, Respondent shall provide written notification of such
t to the appropriate state envi official and to the On-Scene Coordinator.
Respundcnl shall comply with the terms and conditions of l.he notification requlremenls of
Paragraph 22 (a)( i) for each such shi of di poll

and contaminants.

ii. The identity of any flmllty and sme r:ccmng the non-radioactively
contaminated Waste Material will be d ined by R 11 g the award of the
contract for the removal action. Respoudent shall prcvxde the mfumuuun required by 22(a) and
22(b) as soon as practicable after the award of the contract and before the Wasie Material is
actually shipped.
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provide a letter report 1o U.S. EPA explaining how the work was conducted in accordance with
the Work Plap within sixty (60) days of completion of the work.

27. Within thirty (30) days of the completion of all Work required by Section VIII of the
Settlement Agreement, if any portion of the Site is ot radiologically surveyed in d
with the Work Plao or if any known contamination will remain after completion of the Work,
Respondent shall record, with the Reconder of Deeds, Cook County, [llinois, a decd restriction or
other institutional control document (“Deed Restriction™), that U.S. EPA has approved in writing
for this Site, and Respondent further agrees that the language in the Deed Restriction shall not be
modified or d from the Decd Restriction without pre-approval from U.S. EPA, as
described in Paragraph 28.

2. Inthe event of a conveyance or transfer of property interest, Respondent’s
under this Settl tuding, but not limited to, its obligation to
provide or secure access and institutional controls, as well as to abidc by such institutional
controls pursuant to this Section, shall continue to be met by Respondent unless otherwise agreed
to by the U.S. EPA in writing. In no event shall the conveyance or transfer of property interest
release or otherwise affect the lisbility of Respondent to comply with all provisions of this
Sertlernent Agreement unless otherwise agreed to among the Parties hereto in writing.

b. The intent of Respondent is to record a Deed Restriction that is applicable 1o
all subsequent owners of the Site. The Deed Restriction will apply to any portion of the Site that
is not radiologically surveyed in d: with the Work Plan or where any known
contamination will remain after completion of the Work. The Deed Restriction shall provide the
following:

i.) subject to Paragraph 28, a restriction, in perpetuity, op the disturb
of, exposure ofor mmmon upon any portion of the Site that &) is oot
togically surveyed in d with the Work Plan or b) where any

known contamination will remain;

ii.) the rigbt to enforce said restrictions;

iii.) a right of access to the Site;

iv.) prior notice of disturt i ion, or ion of the
soils in any portion of the Site lhal is not radiologically surveyed in
accordance with the Work Plan or where any known contamination will
remain; and
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¥.) an s t that whep soils are disturbed, ex; truded or
excavated in those areas, those activities are conducted in accordance with
the Work Plan.

<. The Respondent agrees that every subseq decd or other i
conveying or transferting a property interest in the Site or any portion thereof shall be subject to
the Deed Restriction.

28. U.S. EPA may terminate the restrictions in Paragrapbs 26 and 27, in whole or in part,
in writing, as authorized by law. If requested by the U.S. EPA, such writing will be executed by
the Respondent in form and ded with the Recorder of Deeds, Cook County,
Nlinois. Respondent may modify or terminate the above restrictions in whole or in part, in
wriling, with the prior written approval of U.S. EPA. Respondent may seek to modify or
terminate, in whole or in part, the restrictions by suhmlmng to U S. EPA, for -pproval a writlen

apphcation that identifies cach such restriction to be d or ibes the terms
of mh proposed modification and includes proposed revision(s) to the dwd restriction and

| contro} d described in Section X (Dead Restrictions/Institutional Control
D ). Each application for i or ion of any iction shall include a
d ion that “he req; d ination or modification will not interfere with, impair or
reduce protection o.”human health and the environment. If U.S. EPA makes a determipation that
an application satisties the requi of this Paragraph, including the criteria specified above,

U.S. EPA will notify Respondent in writing. If U.S. EPA does not respond in writing to 8
request to change land use within ninety (90) days of its receipt of that request, unless
Respondent agrees ‘o extend this period beyond pinety (90) days, U.S. EPA may be deemed to
have denied the request. 1f a modification to or termination of restriction is approved,
Respordent shall record the revised Deed Restriction as approved by U.S. EPA, with the
Recorder of Decds, Cook County, Nlinois.

XI. ACCESS TO INFORMATION

29. Respondent shall provide to U.S. EPA, upon request, copics of all documents and
information within “ts possession or contro! or that of its contractors or agents relating to
activities at the Site or to the implementation of this Settlement Agreement, including, but not
limited to, sampling, analysis, chain of custody records, manifests, Imchng logs, receipts,

reports, sample traflic routing, d or other d ion related to the
Work. Respoudcm shall also. make avnlable to U.S. EPA, for purposa of investigation,
information gath or L its , agents, of rep ives with k ledge of

relevant facts concerning the performance of lhe Work.
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34, Atthe lusion of this d ion period, Respondent shall notify
U.S. EPA at lcast sixty (60) days prior to the destruction of any such records or documents, and,
upon request by U.S. EPA, Respondent shall deliver any such records or documents to U.S. EPA.
Respondent may assert that certain documents, records and other information are privileged
under the attorney-clicat privilege or any other privilege recognized by federal law. If
Respondent asserts such a privilege, it shall provide U.S. EPA with the folluwmg 1) Lhe title of

the d record, or i ; 2) the datc of the record, or : the
name and title of cach addressec and recipient; 5) a description of the subject of the document,
record, or informanca and 6) the privilege asscried by R However, no

reports or other information created or d to the i of this Settl

Agreemcnt shall be withheld on the grounds that Lbcy are pnwlegwd

35. Respondent hereby certifies that lo lhe bdl oflu Imowkdg: and beher after
thorough inquiry, it has not altered, mutil, destroyed or otherwise disposed of any
records, or other i ion (other than identical copies) relating to its potential
liability regarding the Site since notification of potential liability by U.S. EPA or the State and
that it has fully complied and will fully comply with any and all U.S. EPA requests for
information pursuan: to Sections 104(c) and 122(c) of CERCLA, 42 U.S.C. §§ 9604(e) and
9622{c), and Sectior 3007 of RCRA, 42 U.S.C. § 6927.

XI. COMPLIANCE WITH OTHER LAWS

36. Respondent shall perform all actions required p 10 this S
in accordance with all applicable local, state, and federal laws and regulations except as pmvndcd

1 Agr

in Section 121(c) of CERCLA, 42 U.S.C. § 6921(¢), and 40 C.F.R. §§ 300.400(c) and 300.415(j).

In accordance with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this
Settlement Agreement shall to the eml practicable, as determined by U.S. EPA, considering

the exi ies of the sil attain op icable or relevant and appropnne Tequirements
(“ARARS") under federal 1 ] or statc i l or l'at:lhty siting laws. The
Action N dura for the Site identified ARARs that Respond, P d into the Work
Plan.

XIV. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

37. In the event of any action or occwrence during performance of the Work which
causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat 1o public health or welfare or the environment,
Respondent shall i diatel lakenl.l_,., priate action. Respondent shall take these actions in
accordance with all appli ble p of this Sctt Agr including, but not
lirnited to, the Hcallh and Safety Plan, in order to prevent, abam or minimize such release or

30. Respondent may assert business confidentiality claims covering part or all of the
documents or information submitted to U.S. EPA under this Scttlement Agreement to the extent

permitted by and in accordance with Secuon l(M(c)(T) of CERCLA, 42 US.C. § 9604(eX7), and

40 C.F.R. § 2.203(b). D« or inft ined to be dential by U.S. EPA will
be aﬂ'orded lhc protection speufed in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
or infc jon when they are submitted to U.S. EPA, or if U.S. EPA has

nonﬁed Respondent that the documents or information are not confidential under the standards
of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access
to such documents or infonmation without further noticc to Respondent.

31. Respondent may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any othcr pnnlege recogmzed by federal law. If
the Respondent asserts such a privilege in licu of p: dent shall provide
U.S. EPA with the following: 1) the title of the d record, or i ion; 2) the date of
the d Tecord, or i ion; 3) the name and title of the author of the document, record.
or information; 4) the name and title of each addressce and recipient; 5) a description of the
contents of the d record, or infc i and 6) the privilege asserted by Respondent.
Hnwevcr no documents, reports or other i created or to the
of this Agr shall be withh ”unlhegm\mdsthulhcyare

privileged.

32. Noclaim ofwnﬁd:nhahty shnll be made wnth respect to my dnu, lm:ludmg, but not
limited to, all sampli , hydro g
engineering data, or any o'her ori i idencil ditions at or amund the
Site.

XI. RECORD RETENTION

33. Until six (6) years after Respondent’s receipt of U.S. EPA’s notification pursuant to
Section XXV (Notice of Completion of Work), Respondent shall preserve and retain all non-
identical copies of records and d (including records or d in el ic form)
now in its possession or control or which come into its possession or control that relate in any
manner to the performance of the Work or the liability of any person under CERCLA with
respect to the Site, regardless of any jon policy to the contrary. Until 6 years afier
Respondent’s receipt of U.S. EPA’s notification pursuant to Section XXV (Notice of

Completion of Work), Respondent shall also instruct its contractors and agents 10 preserve all
d records, and i ion of wh kind, nature or description relating to the
performance of the Work.
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d caused or by the release. Respondent shall aiso i diatcly notify the
OSC or, in the event of her ilability, the Regional Duty Officer, E R
Branch Region 5 at (312) 353-23 18, of the incident or Site conditions. In the event that
dent fails to take approp action as required by this Paragraph, and U.S. EPA

laks such action msu:ad, prond.em sh-ll reimburse U.S. EPA all costs of the response action
not inconsistent with the NCP pursuant to XV1 (Payment of Response Costs).

38. In addition, in the cvent of any releasc of a hazardous substance from the Site,
Respondent shall immediately notify the OSC at (312) 353-2318 and the National Response
Center at (800) 424-8802. Respondent shall submit a written report to U.S. EPA within seven
(7) business days after cach release, sening forth the events that occutred and the measures taken
or to be taken to mitigate any release or end ent caused or th by the release and 1o
prevent the reocanvence of such a release. This reporting requirement is in addition to, and not
in lieu of, reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of
the Emergency Planning and Community Right-To-Know Act of 1986, 42 U.5.C. § 11004, er
seq.

XV. AUTHORITY OF ON-SCENE COORDINATOR

39. The OSC shall be responsible for ing Resp ’s ion of this
Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP,
including the authority to halt, conduct, or direct any Work required by this Settlement
Agreement, or to direct apy other removal action undertaken at the Site. Absence of the OSC
from the Site shall not be cause for stoppage of work unless specifically directed by the OSC.

XV1. PAYMENT OF RESPONSE COSTS

40. Payment for Past Response Costs.

a. Prior to entering this Settlement Agreement, Respondent, the D’Ancona Trust
and Tronox rcimbursed U.S. EPA for $51,535.00 in response costs incurred through June 30,
2006.

b. Within 30 days after the Effective Date, Respondent shall pay to U.S. EPA
$7,701.66 for Past Response Costs. Payment shall be made to U.S. EPA by Elecuonlc Funds
Transfer (“EFT™) in accordance with current EFT pr di 1o be provided to R dent by
U.S. EPA Region 5, and shall be accompanicd by n statement ldcnufymg the name and address of
the party making payment, the Site name, and Site/Spill ID Number 05YT, and the U.S. EPA
docket number for this action.
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c. Atthe time of paymcnl, Rcspondcm shall send notice that such payment has
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into an interest-| bean.ug escmw account. Respondent shall simultancously transmit a copy of both

chook - "
<oy sheii-onyarc-timt-the

bean.madeso-the-Disscion-Sup 108 L SeBR AR STl esi-JacksonBlvd

Chicago, Illinois, 60604-3590 and to Mary L. Fulghum, Assocme Regional Counsel, 77 West
Jackson Boulevard, C-14J, Chicago, Tllinois, 60604-3590.

4. The total amount to be paid by Respond 10 this Py h shall be
deposited in the Lindsay Light I Special Account within the U S. EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in connection with
the Lindsay Light II Site, or to be transferred by U.S. EPA to the U.S. EPA Hazardous Substance

Superfund.
41. Payments for Future Response Costs.

a. Respondent shall pay U.S. EPA all Future Response Costs not incousistent with
the NCP. On a periodic basis, U.S. EPA will send Respondent a bill requiring pay that
consists of an Jtemized Cost Summary. Respondent shall make all p. within forty-five
(45) calendar days of reccipt of each bill requiring payment, except as otherwise provided in
P; h 43 of this Settl Agr

b. The tota! amount to be paid by R d to this P. h shall be
deposited in the Lindsay Light I Special Account wn.hm the U S. EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in connection with
the Site, or to be transferred by U.S. EPA to the U.S. EPA Hazardous Substance Superfund.

42. In the event that the payment for Past Response Costs is not made within 30 days of
the Effective Date, or the payments for Future Response Costs are not made withio 45 days of
Respondent’s receipt of a bill, Respondent sball pay Interest on the unpaid balance. The Interest
on Past Response Costs shall begin to accrue on the Effective Date and shall continue to accrue
until the date of payment. The Interest on Future Response Gosts shall begin 1o accrue on the date
of the bill and shall continue to accrue uptil the date of payment. Payments of Interest made under
this Paragraph shall be in addition to such other remedics or sanctions available 1o the United
States by virtue of prondml s failure lo mkc timely payments under this Section, including but
not limited to, p of P p to Section XIX.

43, Rupand:ul may dispute all or part of a bill for Futurc Response Costs submitted
under this Settl only if Respondent alleges that U.S. EPA has made an
error, or if Respondent alleges that a cost item is inconsistent with the NCP. If any
dispute over costs is resolved before payment is duc, the amount due will be adjusted as
necessary. If the dispute is not resolved before payment is due, Respondent shall pay the full
amount of the uncontested costs to U.S. EPA as specified in Paragraph 41 on or before the due
date. Within the same time period, Respondent shall pay the full amount of the contested costs
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event arising from causes beyond the control of Respondent, or of any entity controlled by
Respondent, including but not limited to its contractors and subcontractors, which delays or

per of any obligation under this Settl Agr despite R dent’s
besl eﬂ'ons 1o fulfill !h: obligation. Force majeure does not mclude financial mabxhty to
the Work or i cost of per

mp

48. If any event occurs or has occurred that may delay the performance of any obligation
under this Scttiement Agreement, whether or not caused by a force majeure event, Respondent
shall notify U.S. EPA orally within twenty-four (24) hours of when Respondent first knew that the
event might cause a delay. Within seven (7) calendar days thereafier, Respondent shall provide to
U.S. EPA in writing an explanation and description of the reasons for the delay; the anticipated
duration of the delay; all actions taken or to be taken 1o prevent or minimize the delay; a schedule
for lmplemcnlauon of: any measures Io be taken to prevent or mitigate the delay or the effect of the
delay; Resp for ing such delay to a force majeure event if Respondent
intends to assert such aclaim; anda sulcmcnl as to whether, in the opinion of Respondent, such
event may cause or contribute to an endangerment to public health, welfare or the environment.
Failure to comply with the above requu':mens shall be grounds for U.S. EPA to deny Respondent
an ion of time for perfc pondent shall have the burden of demonstrating by a
preponderance of the mdence that the event is a force majeure, that the delay is warranted under
the circumstances, and that best efforts were exercised to avoid and mitigate the cffects of the

delay.

49. If U.5. EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Settlement Agreement that are
affected by the force ma/eure cvent will be extended by U.S. EPA for such time as is necessary to

plete those oblj An ion of the time for per of the obligations affected
by the force majeure event shall not, of itsclf, extend the time for performance of any other
obligation. If U.S. EPA does not agree that the delay or anticipated delay has been or will be
caused by & force majeure cvent, U.S. EPA will notify Respondent in writing of its decision. If
U.S. EPA agrees that the delay is attributable to a force majeure cvent, U.S. EPA will noufy
Respondent in writing of the length of the ion, if any, for per of the obli
affected by the force majeure event.

XIX. STIPULATED PENALTIES

50. Respondent shall be liable to U.S. EPA for stipulated penalties in the set
forth in Paragraphs 51 and 52 for failure to comply with the requirements of this Settlement
Agreement specified below, unless excused under Section XIX (Force Majewt) “Compliance™
by Respondents shall include pletion of the activities under this Settl or any
work plan or other plan app: under this Sett} Agr identified below in

prevailing pany or parties in the dispute shall receive !he amount upon which it prevailed from the
escrow funds plus interest within thirty (30) calendar days after the dispute is resolved.

XVII. DISPUTE RESOLUTION

44, Unless otherwise exp y p d for in thls ' Agr , the dispute
resolution procedures of this Section shall be the excl hanism for resolving disputes
arising under this Setllcm:nl Agrecment. The an:s shall attempt to resolve any disagreements
concerning this Settl Agr p ly and informally.

45. If Respondent objects to any U.S. EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, it shall notify U.S. EPA in writing of its
objection(s) within 1en (10) calendar days of such action, unless the objection(s) has/have been
resolved informally. This written notice shall include a statement of the issues in dispute, the
relevant facts upon which the dispute is based, all factual data, analysis or opinion supporting
Respondent’s position, and all supporting docummlalmn on wh)ch such party relies. U.S. EPA
shall provide its Statement of Position, includi ion, no later than ten (10)
calendar days after receipt of the written notice ol‘dlspute In the event that these 10-day time
periods for exchange of written documents may cause z delay in the work, they shall be shortened
upon, and in accordance with, notice by U.S. EPA. The time periods for exchange of written
documents relating to disputes over billings for response costs may be extended at the sole
discretion of U.S. EPA. An administrative record of any dispute under this Section shall be
maintained by U.S. EPA. The record shall mclude t.he written notification of such dispute, and the
Statement of Position served p tothep Upon review of the
administrative record, the Dlrecwr of the Superfund Dmslou U.S. EPA Region 5, shall resolve
the dispute consistent with the NCP and the terms of this Settlement Agreement.

46. R dent’s obligations under this Settl A shail not be tolled by
submission of my objection for dispute resolution under this Section. Following resolution of the
dispute, as provided by this Section, Respoadent shall fulfill the requirement that was the subject
of the dispute in accordance with the agreement reached or with U.S. EPA’s decision, whichever
oceurs,

XI. FORCE MAJEURE

47. Respondent agrees to perform all requi of this Settl Agr within
the time limits established under this Settl Agr unless the perfc is delayed by
a force majeure. For purp of this Settl Agr a force majeure is defined as any
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with all appli qui of this Settl Agr within the specified time

blished by and approved under this

51. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for any

noncompliance identified in 51 (c) 1, ii, iii or iv:
Violation Per Day Period of Noncompliance
$500.00 1" through 14* day
$2,000.00 15 through 30* day
$5,000.00 31" day and beyond

b. The following stipulated penalties shall accrue per violation per day for any
noncompliance identified in Paragraph 51(c)v):

1st Violation- Per Day Penalty Period of Noncompliance

$ 500.00 1" day
$1,000.00 2 day

$ 1,500.00 3 through 5* day
$3,500.00 6* through 15*
$7,500.00 16" day and beyond

2nd Violation- Per Day Penalty Period of Noncompliance

$1,500.00 1* day

$2,250.00 2% day
$3,500.00 3% through 5* day
$ 5,000.00 6® through 15*
$10,000.00 16* day and beyond
3™ or More Violatiop Per Day Penalty _ Period of Noncompliance
$2,500.00 1° day

$ 4,000.00 2™ day

$ 7,500.00 3" through 5* day
$12,500.00 6* through 15 day
$20,000.00 16 day and beyond



Lundsay Light 11 OU 6
Faibanks Development Associaes
Admin Settlement Agreement and
Order on Consent for Removal Action
Page 23 of 33 pages

¢. Ccmpliance Milestones
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lhe failurc and describe the nuncamphlnce U S. EPA may send Respm:dml a wntlcn dmmnd

£ i hall

i. Payment of Past Costs due thirty (30) days after the Effective Date of this
Settlement Agreement.

ii. Payment of Future Costs duc fonty-five (45) days after Respondent’s
receipt of demand.

iii. Recording the Deed Restriction within 30 calendar days after
completion of all Work required by Section IX of this Settlement
Agreament.

1v Submn to U.S. EPA a dnaft mnp and a fipal revised map of the
or Un diated Arca in with the Work Plan.

v. Seventy two-hour advance notice of intrusive work in Univestigated or
Us diated Area as required in P: ph 26 b.

52. Stipulated Penalty Amounts - Reports. The following stipulated pepalties shall accrue
per violation per day for failurc to submit timely or adequate reports or other written documents
pursuant to Paragraphs 20 and 21:

Violation Per Day _ Period of Noocompliance

$250.00 1% through 14* day
$500.00 15* through 30* day
$3000.00 31* day and beyond

53. All penalties shall begin to accrue on the day afier the complete performance is duc or
the day a violation occurs, and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. However, stipulated pepaltics shall not accrue:
1) with respect to a deficient submission under Section VIII (Work to be Performed), during the
period, if any, beginning on the 31st day after U.S. EPA’s receipt of such submission unti] the
date that U.S. EPA notifies Respondent of any deficiency; and 2) with respect to a decision by the
Director of the Superfund Division, Region 5, under Paragraph 45 of Section XVII (Dispute
Resolution), during the period, if any, beginning on the 21st day after U.S. EPA submiits its
writien statement of posttion unti] the date that the Director of the Superfund Division issucs a
final decision regarding such dispute. Nothing herein shall prevu:t the simultaneous accrual of

separate penalties for scparate violations of this | g
54. F ing U.S. EPA’s ination that Respondent had failed to comply with a
of this Settl Agr U.S. EPA may give Respondent writien potification of

q
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XX. COVENANT NOT TO SUE BY US. EPA

59. In consideration of the actions that will be performed and the payments that will be

m.ldc by Rupondml under the tenms of this Settiement Agreement, and except as otherwise
ly provided in this Sextl U.S. EPA not to sue or to take

admlmstmuve action against Rcspondenx pursuant to Sections 106 and 107(a) of CERCLA,
42 U.S.C. §§ 9606 and 9607(a), for the Work, Past Response Costs, and Future Response Costs.
This covenant not to suc shall take effect upon receipt by U.S. EPA of the Past Response Costs
duc under Section XV1 of this Settlemcnt Agreement and any Interest or Stipulated Penalties due
for failure to pay Past Response Costs as required by Sections XVI and XIX of this Settlement

Agreement. This cov:mant not to sue is conditioned upon the plete and sati Y
per by Respondent of its obligations under this Settl Agr including, but not
limited to, p o Future R Costs p 1o Section XVI_ This covenant not to suc

extends only to Respendent and d;a not extend to any other person.

XXI. RESERVATIONS OF RIGHTS BY U.S. EPA

60. Except as specifically provided in this Setticment Agreement, oothing herein sbalt
lirmut the power and authority of U.S. EPA or the United States to take, direct, or order all actions
necessary o protect pjblu: health, welfare, or l.hc euvu-onml or to prevent, tbatc, or n-ummlzc
an actual or 1 release of ok or
or solid waste on, at, ur from the Site. Further, nothing herein shal) prevent U.S. EPA from
seeking legal or equitible relief to enforce the terms of this Settlemen Agreement. U.S. EPA also
reserves the right 1o teke any other legal or equitable action as it decms appropriate and necessary,
or 1o require the Respondent in the future to perform additional activities pursuant to CERCLA or

any other applicable Liw.

61. The coverant not to suc set forth in Section XX above does pot pertain to any matters
other than thosc cxpressly identified therein. U.S. EPA reserves, and this Scitlement Agrecment
is without prejudice to, all rights against Respondent wath respect to all otber matters, including,
but not limited to:

a. claims based on a failure by Respondent 1o meet a requi of this
Settlement Agreemen

b. liability for costs not included within the definitions of Past Response Costs or
Future Response Costs;

¢. liab lity for performance of responsc action other than the Work;

ngraph regardless of whether U.S. EPA has notified Rupondcm of a violation.

55. All penaltics accruiog under this Scction shall be duc and payable to U.S. EPA within
30 days of Respondent’s receipt from U.S. EPA of a demand for payment of the penalties, unless
Respondent invokes the dispute resolution procedures under 1 XVII {Dispute Resolution). All
payments to U.S. EPA under this Section shall be paid by certified or cashier’s check made
payable to “U.S. EPA Hazardous Substances Superfund,” shall be mailed to U.S. Environmental
Protection Agency, Program Accounting & Analysis Sectmn, P.O. Box 70753, Chicago, Dlinois
60673, shall indicate that the p is for sti| ities, and shalf ref the U.S. EPA
Site/Spill ID Number 05YT, the U.S. EPA Docket Numbcr, and the name and address of the party
making payment. Copies of any check paid pursuant to this Section, and any accompanying
transmitta] letters, shall be sent to U.S. EPA as provided in Paragraph 40(c).

56. The payment of penalties shall not alter in any way Respondent’s obligation to
complete performance of the Work required under this Setlement Agreement.

57. Penalties shall continue 10 accrue during any dispute resolution period, but need not
be paid until thirty (30) days after the dispute is resolved by agreement or by reccipt of U.S.
EPA’s decision.

58. If Respondent fails to pay stipulated lties when due, U.S. EPA may institute
gs to collect the p ies, as well as lnx:ruL Respondent sball pay Interest on the
unpald bnlance, which shall begin to accrue ou the date of demand made pursuant to Paragraph
53. Nothing ip this Settl Agr shall be d as iting, altering, or in any
way limiting lhe ablhty of U.S. EPA to seek any other remedies or sanctions available by virtue of
R dent’s viol of this Settl Agr or of the statutes and regulations upon

whlch it is based, including, but not limited to, pepaltics pursuant to Sections 106(b) and 122(/) of
CERCLA, 42 U.S.C. §§ 9606(b) and 9622(/), and punitive damages pursuant to Scction 107(c)3)
of CERCLA, 42 U.S.C. § 9607(c)(3). Provided, however, that U.S. EPA shall not seek civil
pepalties pursuant to Section 106(b) or 122(/) of CERCLA or punitive damages pursuant to
Section 107(c)(3) of CERCLA for any violation for which a stipulaied penalty is provided berein,
except in the case of a willful violation of this Settl Agr Should Respondent violate
this Settlement Agreement or any portion hereof, U.S. EPA may carry out the required actions
umlalcral)y, pursuant 1o Section )04 of CERCLA, 42 U.S.C. §9604, and/or may seck judicial

of this Settl Agr p to Section 106 of CERCLA, 42 U.S.C.
§9606. Notwith ding any olhn provision of this Section, U.S. EPA may, in its upreviewable
discretion, waive in writing any portion of stipulated penalties that have accrued pursuant to this

Settlement Agreement.
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d. criminal liability;
¢. liability for damages for injury 1o, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments; and

f. liability arising from the past, present, or future disposal, release or threat of
release of Waste Materials outside of the Site.

XXII. COVENANT NOT TO SUE BY RESPONDENT

62, Respondent covenants pot 1o sue and agrees not to assert any claims or causes of
action against the United States, or its contractors or n:nployees with respen 10 the Work, Past
Response Costs, Futurc Response Costs, or this il ding, but not limited
10:

a. any direct or indirect ¢laim for rei from the | b
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)2), 107, 111,112, or 113 of
CERCLA, 42 U S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arisipg out of response actions a1 or in copnection with the Site,
including any claim under the United States Constitution, the Dlinois State Constitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 UL.S.C. § 2412, as amended, or
a1 common law; or

¢. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site.

These covenants not to sue shall not apply in the cvent the United States brings a cause of
action or issucs an order pursuant to the reservations set forth in Paragraphs 61 (b), (c), and
(e) - (f), but only to the extent that Respondent’s claims arise from the same response action,
response costs, or damages that the United States is secking pursuant to the applicable reservation.

63. Nothing in this Agreement shal} be deemed to
of a claim within the meaning of Section 131 of CERCLA, 42 U.S.C. § 9611 or 40 CFR.
§ 300.700(d).

XXIII. OTHER CLAIMS

64. By issuance of this Scttlement Agreement, the United States and U.S. EPA assume no
liability for injuries or damages to persons or property resulting from any acts or omissions of
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Rapondent The United States or U.S. EPA shall not be deemed a party to lny contract entered and other exp of litigation and arising from or on account of claims mad: against
P O-thie-5: ylisbilit-sush he-Linited-5 based- ; " R
person may have under CERCLA other statutes, or common law, mcludmg but nol limited to any officers, di nployees, agents, b and any pasans acung on their
to this Settl The

claims of the Unitcd States for costs, damages and interest under Sections 106 and 107 of
CERCLA, 42 U.S.C. §§ 9606 and 9607.

65. No action or decision by U.S. EPA p to this Settl A shall give
rise to any right to judicial review, except as set forth in Section 113(h) of CERCLA,
42U5.C. §9613(h).

XXTV. CONTRIBUTION

X A

66.  a. The Parties agree that this S
settlement for purposes of Section 113(f}{2) of CERCLA, 42 U.S.C. § 9613(1)(2), and that
Respondent is entitled, as of the Effective Date, to protection from coatribution actions or claims
as provided by Sections 113(1)(2) aod 122(b)(4) of CERCLA, 42 U 5.C. §§ 9613(1)(2) and
9622(h)(4), for “matters add " in this Settl Agr The “matters addressed” in
this Settlement Agreement are the Work, Past Response Cosv.s and Future Response Costs.

b. The Parties agree that this Sett] A
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42. U.S.C. § 96l3(f)(3)(B), pursuant
to which the Respondent has, as of the Effective Date, resolved its liability to the United States for

the Work, Past Response Costs, and Future Response Costs.

¢. Nothing in this Settlement Agreement precludes the United States or
Respondent from asserting any claims, causes of action, or demands for indemnification,
contribution, or cost recovery against any persons not parties to this Settlement Agreement.
Nothing herein diminishes the right of the United States, pursuant 1o Section 113(f)(2)and (3), 42
U.S.C. § 9613()(2) and (3), to pursuc any such persons to obtain additional response costs or
responsc action, and to enter into settlements that give rise to contribution protection pursuant to
Section 113(f(2) of CERCLA, 42 U.S.C. § 9613()(2).

XXV. INDEMNIFICATION

67. Rmpondml shall mdcmmfy save and hold harmless the United States, its officials,

agents, ployces and rep ives from nny and all clnms or
causes of action arising from, or on account of, i or other 1 acts or omi of
Respondent, its officers, di ploy agents, or 1b in carrying
out actions pursuant 1o this Agr In addition, Respondent agrees to pay the

United States all costs incurred by the Umled States, including but not limited to attorneys fees
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by Respondent shall relieve Respondent of its obligation to obtain any formal lpproval required
by this Settlement Agreement, o5 to comply with all requi of this Settl, Agr t,
unless it is formally modified.

XXVII. NOTICE OF COMPLETION OF WORK

73. When U.S. EPA determines, after U.S. EPA's review of the Final Report, that all
Waork has been fully performed in d. with this Settl Agr with the pti

1 Agr i Tuds 1

of any continuing obligations required by this
site controls, payment of Future Response Costs, and record retention, U.S. EPA w111 prnvnde

written notice of completion of Work to R d IfU.S. EPA d ines that any such Work
has not been comp in d with this Agr U.S. EPA will aotify
Respondent, provide a list of the deficiencies, and mqu:re that Respondent modifies the Work
Plan if appropriate in order to correct such defici dent shall impl the
modified and approved Work Plan and shail submn a modifi ed Final Report in accordance with
the U.S. EPA notice. Failure by Respondent to impl the approved modified Work Plan
shall be a violation of this Settl A

XXIX. NOTICES AND SUBMISSIONS

74. Whenever, under the terms of this Agreement, potice is required to be given or s
document is required to be seot by one Party to another, it shall be directed to the individuals at
the addresses specified below, unless those individuals or their successors give notice of a change
to the other Parties in writing. Written notice as specified herein shall constitute complete
satisfaction of any written notice requirement of this Agreement with respect to U.S. EPA and

Respondent.
AstoUS EPA:

Mary L. Fulghum

Cathieen M. Martwick
Associate Regional Counsel
U.S. EPA (C-14))

77 W. Jackson Blvd.
Chicago, lllinois 60604

bebalf or under their control, in carrying out
United States shall not be held oul as a party to any conm entered into by or on behall‘ of

Respondent in carrying out activil to this Settl Agr Neither R

nor any such contractor shall be cannd:red an agent of the United Slales The Federal Tort
Claimns Act (28 U.S.C. §§ 2671, 2680) provides coverage for injury or loss of property, or injury
or death caused by the negli or ful act or omission of an employee of U.S. EPA while
acting withia the scope of his or her emp under cil where US. EPA, ifa
private person, would be liable to the claimant in accordance with the law of the place where the
act or omission occurred.

68. The United States shall give Respondent notice of any claim for which the United
States plans to seck indempification pursuant to this Section and shall consult with Respondent

prior to settling such claim.

69. Respondent waives all claims against the United States for damages or reimbursement
or for set-off of any payments made or to be made to the United States, arising from or on account
of any cobtract, agr or between Resp and any person for performance
of Work on or relating to the Site, including, but not limited to, claims on account of construction
delays. In addition, Respondent shall indemnify and bold harmiess the United States with respect
1o any and all claims for damages or reimbursement arising from or on account of any contract,

or between Respondent and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on account of construction delays.

XXVL MODIFICATIONS

70. The OSC may make modifications to any plnn or schedule in writing or by oral

direction. Amy oral modification will be lized in writing by U.S. EPA promptly, but shall
hlve as its effective date the date of the OSC’s oral direction. Any other i of this
Agr may be modified in writing by mutual agreement of the parties.

71. If Respondent secks permission to deviate from any approved work plan or schedule,
R dent’s Project Coordi shall submit a written request to U.S. EPA for approval
outhnmg the proposed modification and its basis. Respondent may not proceed with the
d deviation until iving oral or written approval from the OSC pursuant to Paragraph

70.

72. No informal advice, guid: ion, or by the OSC or other U.S_ EPA
representatives regarding reports, plans, specifications, schedules, or any other writing submitted

Lindssy Light I, OU 6

Fabenks Development Associates
Admin. Setlement Agreement and
Order on Consent for Removal Action
Page 30 of 33 pages

Vemeta Simon, P.E.

On-Scene Coordinator

U.S. EPA (SE-51)

77 W. Jackson Blvd.

Chicago, Dlinois 60604

Gene Jablooowski
Health Physicist

U.S. EPA (SMF-4])
77 W. Jackson Blvd.
Chicago, Illinois 60604

Vanessa Mbogo
Comptroller's Office
U.S. EPA (MF-10J)

77 W. Jackson Blvd.
Chicago, Illinois 60604

As to Respondent:

Fairbanks Devel Associ LLC
Attention: Corporate Secretary

33 West Monroc Strest

Suite 1900

Chicago, IL 60603

Thomas R. Carey

Bell, Boyd & Lloyd LLP

70 W. Madison St., Ste. 3100
Chicago, IL 60602-4207

XXIX. SEVERABILITY/INTEGRATION/APPENDICES

75. 1f a court issues an order that invali any provision of this Settl, A
or finds that Rnpondml has sufficient cause not to comply with one or more provisions of this
| R dent shall remain bound to comply with all provisions of this

] A pot invalidated or d ined to be subject to a sufficient cause defense by

the court’s order.
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76. This Settl A and its appendi the final, plcic and The und d rep ive of the Respondent certifies that s/be is fully authorized to enter

PRITRS Wit Tespecr T Trroo-vhe- e At ofny g xi-to-tid e party i Tep o

in this Settlement Agrzement. The parties acknowledge that there are no representations, this document.

agreements or understindings relating 1o the settlernent other than those cxpressly contained in

this Settl Agr The following dices are i P into this St

Agreement: Agreed this ____ day of August 2008.

Appendix A Sitc Map.
Appendix B Work Plan.

XXX. EFFECTIVE DATE

77. This SetUement Agreement shal] be effective upon signature of this Scitlement by the
Director, Superfund Division, U.S. EPA Region 5.

Lindsay Light 1. QU 6
Fawbanks Development Assocuates
Admin Setlement Agreernent and
Order on Consent for Removal Action
Page 33 of 33 pages

—
IN THE MATTER OF:
Lindsay Light I, OU 6
Chicago, Rlinois

It is so ORDERED and Agreed this day of August 2008.

BY:

Richard C Karl, Director

Superfund Division

Unpited States Environmental Protection Agency
Region 5

For Respondent FAIRBANKS DEVELOPMENT ASSOCIATES LLC

By:

Title






